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UNI TED STATES COURT OF APPEALS
FOR THE SECOND CI RCUI T

August Term 2000

(Argued: Novenber 7, 2000 Deci ded: March 01,
2001)

Docket No. 00-7527

___________________________________________________________ X
VI TO M LANESE, JR and SUZANNE M LANESE,
Plaintiffs-Appellants,
- v, -
RUST- OLEUM CORPORATI ON,
Def endant - Appel | ee.
___________________________________________________________ X

Bef or e: KEARSE, McLAUGHLI N, and STRAUB, Circuit Judges.

Plaintiffs appeal froman order of the United States
District Court for the Eastern District of New York (M shler,
J.), granting defendant’s notion for summary judgnent and
denying plaintiffs’ cross-nmotion seeking | eave to anmend the
conpl ai nt.

AFFI RMED | N PART, REVERSED | N PART, VACATED AND REMANDED
JAY L. FEI GENBAUM Finz & Finz,

P.C., Jericho, New York, for
Pl ai ntiffs-Appell ants.
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M CHAEL B. SENA, Silbert, Hiller
& Sena, L.L.P., New York, New
Yor k, for Defendant-Appell ee.

McLAUGHLI N, Circuit Judge:

BACKGROUND
Vito Ml anese, Jr. (“Mlanese”) was the co-owner of a

smal | | andscapi ng business. Hi s anobur propre, however, was

his Ferrari 308. 1In Decenber 1996, he dedi cated his evenings
to rust-proofing the chassis. This tedious operation required
wi re-brushing the entire under-body of the car, then applying
a rust-preventing prinmer coat, followed by a coat of enanel.
For use in primng and painting, MI|anese bought a can of
Rust- O eum Rusty Metal Prinmer (the “Prinmer”) and a can of
Rust- O eum Protective Enanel (the “Enanel”). VWhile using the
primer, vapors were ignited by the flame in an adjacent wood-
burning stove, causing a flash fire that severely burned

M | anese.

. The Can of Priner

On the front of the Primer can appeared the foll ow ng

warning in red, bold letters: “DANGER EXTREMELY FLAMVABLE
CONTENTS UNDER PRESSURE. VAPOR HARMFUL.” The directions for

use on the back of the can stated: “Use outdoors, or in a

wel | -ventil ated area, when tenperature is above 50E F (10E O
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and hum dity is below 85%to ensure proper drying. Avoid

spraying in very w ndy, dusty conditions.”

al so

On the back of the Primer can the follow ng precautions
appear ed:

CONTAI' NS TULUOL AND XYLOL. Keep away from heat,
sparks and flanme, including pilot |lights and
cigarettes. Avoid over-exposure to vapors. To
avoi d breathing vapors or spray m st, open w ndows
and doors or use other means to ensure fresh air
entry during application and drying. |[If you
experience eye watering, headaches or dizziness,
increase fresh air or wear respiratory protection
(NOSH MSHA TC 23E C or equivalent), or |eave the
area. Avoid contact with skin. DO NOT puncture or
i nci nerate.

The Can of Enanel

In contrast, the warning on the front of the Enanel can

stated, in red bold letters: “DANGER EXTREMELY FLAMVABLE

LIQUI D & VAPOR. VAPORS MAY CAUSE FLASH FI RE. CONTENTS UNDER

PRESSURE. " (enphasis added). Although the directions for use

on the back were simlar to those on the can of Priner,

addi ti onal precautions were listed on the back of the Enanel

can:

Vapors may ignite explosively. Keep away from heat,
sparks and flame. Extinguish all flames and pil ot
lights, and turn off stoves, heaters, electric
notors and other sources of ignition during use and
until all vapors are gone. Do not snoke. Use only
with adequate ventilation. Prevent build-up of
vapors by opening all w ndows and doors to achieve
cross-ventilation. Do not expose to heat or store
at tenperatures above 120E F. Exposure to heat or
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prol onged exposure to sun may cause bursting. Do
not puncture or incinerate (burn) container.
(enmphasi s added) .

The two products were packaged together in a blue plastic
wrapper. It is unclear fromthe record what warnings, if any,
appeared on the plastic packaging itself. Ml anese was
fam liar with the individual warning | abels because he had
used both products on nunerous occasions and had recently read
each | abel .

On Decenber 10, 1996, as he had done often, M| anese went
out to his garage to work on his Ferrari. The garage was
detached from his house, was approximtely 12 feet x 18 feet
in size, and was heated by a wood-burning, pot-belly stove.

On this night, MIlanese intended to scrape and prinme (but not
pai nt) the car’s wheel wells.

The Ferrari was parked front-end in, with its rear wheels
cl osest to the garage door, and its front-passenger side near
t he wood-burning stove. Having previously conpared the Priner
| abel with the Enanel |abel, Ml anese concluded that, as | ong
as he did not use the Prinmer near the pot-belly stove, he need
not put out the fire that was fully enclosed in the stove
before using the Prinmer. 1In addition to two |large air vents

in the rafters, M| anese cranked open two small w ndows on the
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wal | of the garage nearest the stove. He did not open the
gar age door.

He then began to scrape and prinme the wheel wells,
beginning with the front driver-side, then noving counter-
cl ockwi se to the rear driver-side and the rear passenger-side.
Ten m nutes after he began to spray the Prinmer onto the rear
passenger -si de wheel well, vapors fromthe Priner |icked the
fire in the stove approximately 10 feet away, triggering a
flash fire that engulfed M1l anese in flames. Ml anese
sustai ned second and third degree burns to nore than 36% of
his body. He is permanently disfigured and scarred.

I n August 1998, M| anese commenced this action agai nst
the Rust-0O eum Corporation (“Rust-Oeuni) in the United States
District Court for the Eastern District of New York (M shler,
J.), alleging common |aw clainms for breach of warranty, strict
products liability, and negligence. The crux of each cause of
action was that Rust-Oeumfailed to warn on the Primer’s
| abel — as conpared with the Enanel |abel — that its vapors
could cause flash fire. Mlanese’'s wife also asserted a claim
for loss of consortium

I n November 1999, upon conpl etion of discovery, Rust-

O eum noved for sunmary judgnment on the ground that the

M | aneses’ clains were preenpted by the Federal Hazardous
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Substances Act (FHSA), 15 U.S.C. 88 1261-1278, and certain
regul ati ons promnul gated thereunder, 16 C.F. R 88 1500. 1-.272.
M | anese cross-nmoved for |eave to amend the conplaint to add a
cause of action alleging that Rust-O eum negligently failed to
conply with the FHSA. In particular, the claimwuld allege
that the Primer can failed to identify vapor flash fires as a
“principal hazard” and failed to list the necessary
“precautionary neasures,” in violation of 15 U S.C. §

1261(p) (1).

To support his cross-notion, M| anese attached the
deposition testinmony of a Rust-O eum enpl oyee, Larry West, a
Safety and Industrial Hygiene Coordinator. West had adm tted
that: (1) the same propellant is used in both the Priner and
Enanel ; (2) the propellant, which is a vapor, is extrenely
fl anmabl e; and (3) vapors fromthe Primer (which include both
the propellant contained in the liquid prinmer itself and the
vapors that are emitted fromthe liquid once it has been
sprayed onto a surface) may cause flash fires. \Wen asked to
expl ain why, unlike the Primer can, the Enamel can warned that
both the liquid Enanel and its vapors were flammbl e and that
t he vapor may cause flash fires, West answered that the Enanel
was in “a |later generation can;” and he specul ated that the

Enanmel may contain a raw material that makes it nore flammble
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than the Primer. West contended that the very warning
“EXTREMELY FLAMVABLE” on the Prinmer can inplied that both the
liquid primer and its vapors were flammbl e, and that the
precauti ons regardi ng proper ventil ation adequately protected
t he consumer fromthe flash fire hazard.

M | anese al so attached the affidavit of Robert J. Cunitz,
Ph.D., a certified Human Factors Psychologist. M. Cunitz
stated that he had “expertise in the area of product design,
product warni ngs[,] product safety information and safety
| abeling,” and was famliar with the requirements mandated by
the FHSA. Based on his review of Ml anese’'s and West’s
testi nony, videotapes of the spray cans at issue, transcribed
text of the warnings and | abels on each can, and Materi al
Saf ety Data Sheets produced by Rust-O eum M. Cunitz
concluded in his “expert opinion that Rust-O eum Corporation
did not properly conply with the provisions of the FHSA.”
Speci fically, he considered the Prinmer can to be a m sbranded
product under the FHSA because the principal hazard associ ated
with the product, nanely that “vapor nmay cause flash fire,”
nowher e appeared on the product’s | abel.

The district court granted Rust-O eunis notion for
sunmary judgnment, denied M| anese’'s cross-notion to anmend, and

di sm ssed the conplaint. Specifically, the court held that:
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(1) M. Cunitz' s affidavit was inadm ssible because he failed
to submt proof of his qualifications to express an opinion as
to whether the Prinmer can was “m sbranded” within the nmeaning
of the FHSA; (2) the Prinmer |abel was fully conpliant with the
FHSA; (3) Mlanese’ s failure to warn clainms were therefore
preenpted; and (4) granting |eave to anmend the conpl aint would
be futile because the evidence offered by M| anese nerely
supported the argunent that the Prinmer warning should have
been nore explicit — a claimthat is preenmpted - rather than a
claimthat the warning failed to conply with the FHSA s

requi renents.

M | anese now appeal s, arguing that the district court
erred in granting summry judgnent because West’s deposition
testinony created genuine issues of material fact. M anese
identified those issues as: (1) whether vapor flash fire is a
princi pal hazard distinct from and in addition to, the
flanmability of the liquid Prinmer; (2) if so, whether the
Primer can identified this principal hazard and contai ned the
necessary precautionary neasures, as required by the FHSA, 15
US C 8§ 1261; and (3) whether the Enanmel can, when packaged
together with the Prinmer can, misled the consumer into
believing that vapor flash fire, while admttedly a danger

when using the Enanel, was not a hazard when using the Priner.
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M | anese al so contends that the district court erred by
denying him |l eave to anend his conpl aint.
For the reasons set forth below, we affirmin part,
reverse in part, vacate and remand.
DI SCUSSI ON

Preempti on Under the FHSA

We review the district court’s grant of sunmary judgnent

de novo, drawing all inferences and resolving all anbiguities

in favor of the non-novant. Par ker v. Col unbia Pictures

| ndus., 204 F.3d 326, 332 (2d Cir. 2000). Summary judgnent is
appropriate only if the adm ssible evidence establishes that
“there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnment as a matter of
law." Fed. R Civ. P. 56(c).

The Primer used by M| anese is concededly a hazardous
substance sold for household use. As such, it is regulated by
the FHSA. 15 U.S.C. 8§ 1261(f)(1)(A)(v) (defining a hazardous
substance as “[a] ny substance or m xture of substances which .

is flanmabl e or conbustible.”).

The FHSA was enacted in 1960 to “provide nationally
uni form requirements for adequate cautionary | abeling of
packages of hazardous substances which are sold in interstate

commerce and are i ntended or suitable for househol d use.”
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House Comm On Interstate and Forei gn Comrerce, Federal

Hazar dous Substances Labeling Act, H R Rep. No. 1861, 86th
Cong., 2d Sess. 2 (1960), reprinted in 1960 U. S.C.C. A N. 2833,
2833. A limted preenption provision was added in 1966. It
provi des that:

if a hazardous substance or its packaging is subject
to a cautionary | abeling requirenment under [15

U S C 88 1261(p) or 1262(b)] designed to protect
against a risk of illness or injury associated wth
t he substance, no State . . . may establish or
continue in effect a cautionary |abeling requirenment
applicable to such substance or packagi ng and
designed to protect against the sanme risk of illness
or injury unless such cautionary |abeling
requirenment is identical to the |abeling requirenent
under [15 U.S.C. 88 1261(p) or 1262(b)].

Act of Nov. 3, 1966, Pub. L. 89-756, § 4(a), 80 Stat. 1305,

renunbered and anended, Act of Nov. 6, 1969, Pub. L. 94-284, §

17(a), 90 State. 510, reprinted at 15 U.S.C. § 1261 Note

(b)(1)(A) “Effect upon Federal and State Law.” See also id.

at (b)(1)(B) (prohibiting states from establishing cautionary
| abeling requirenments that are not identical to those
contained in the regul ati ons pronul gated by the Consuner
Product Safety Conm ssion (“CPSC’) in accordance with the
FHSA) .

In Iight of these express provisions, MIlanese concedes
that the FHSA preenpts any state cause of action that seeks to

i npose a labeling requirement different fromthe requirenents

10
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found in the FHSA and the regul ations pronul gated thereunder.
Al t hough we have not previously so held, we do so now and join

many of our sister circuits. E.g., Conmeaux v. Nat’'l Tea Co.,

81 F.3d 42, 44 (5th Cir. 1996); Mss v. Parks Corp., 985 F.2d

736, 740 (4th Cir.), cert. denied, 509 U S. 906 (1993);

Pennsyl vania General Ins. Co. v. Landis, 96 F. Supp. 2d 408,

414-15 (D.N.J. 2000), aff’d, F.3d ___ (3d Gir. Nov. 21

2000) (TABLE, No. 00-1731); Kirstein v. WM Barr & Conpany,

lnc., 983 F. Supp. 753, 761 (N.D. IIl. 1997), aff’'d, 159 F.3d

1065 (7th Cir. 1998), cert. denied 526 U. S. 1065 (1999).
Therefore, to the extent that M| anese's clainms for breach of
express warranty, strict products liability, and negligence
seek to inpose additional or nore el aborate |abeling
requi rements on Rust-O eum we fully agree with their
di sm ssal by the district court on preenption grounds.

We agree with M| anese, however, that a state cause of
action alleging non-conpliance with the FHSA woul d not be

preenpted by the Act. Torres-Rios v. LPS Labs., Inc., 152

F.3d 11, 13 (1st Cir. 1998); Mss, 985 F.2d at 740; Landis, 96
F. Supp. 2d at 415; Kirstein, 983 F. Supp. at 761. Although
there is no federal private right of action under the FHSA,

Ri egel Textile Corp. v. Celanese Corp., 649 F.2d 894, 903 (2d

Cir. 1981), a state negligence claimlies for failure to

11
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conply with the federal, FHSA-nmandated | abeling requirenents.

Wal | ace v. Parks Corp., 212 A.D.2d 132, 140, 629 N Y.S.2d 570,

576 (4th Dep’t 1995).

1. Leave to Anend the Conpl ai nt

I n opposition to Rust-O eunis notion for summary
judgnment, M| anese cross-noved for |eave to anend his
conplaint to add a claimfor non-conpliance with the FHSA.

The district court denied this notion, concluding that the
amendnment would be futile because, as a matter of |aw, the
Primer can conplied with all necessary | abeling provisions of
the FHSA and rel ated regul ations. W disagree.

We review the district court’s denial of leave to file an

anmended conpl aint for abuse of discretion. Jones v. New York

Div. of Mlitary and Naval Affairs, 166 F.3d 45, 49 (2d Cir

1999). A district court abuses its discretion if it bases its
ruling on a m staken application of the law or a clearly

erroneous finding of fact. Cooter & Gell v. Hartmarx Corp.,

496 U.S. 384, 405 (1990). Leave to file an anmended conpl ai nt
“shall be freely given when justice so requires,” Fed. R Civ.
P. 15(a), and should not be denied unless there is evidence of
undue del ay, bad faith, undue prejudice to the non-novant, or

futility. Foman v. Davis, 371 U. S. 178, 182 (1962). Here,

the district court believed it would be futile to all ow

12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

M | anese to amend his conplaint because the proposed cl ai m of
non-conpliance with the FHSA could not w thstand an inevitable
nmotion for summary judgnent.

M | anese argues that the district court applied the wong
standard by neasuring the proposed anendnent agai nst a sunmary
j udgnment yardstick. He contends that a plaintiff should be
all owed to anend his conplaint so |ong as the proposed

conplaint on its face states a valid claim and could

therefore withstand a notion to dism ss under Fed. R Civ. P.
12(b)(6). Ml anese is incorrect.

It is true that when a cross-nmotion for |leave to file an
amended conplaint is made in response to a nmotion to dismss
under Fed. R. Civ. P. 12(b)(6), leave to amend will be denied
as futile only if the proposed new clai mcannot wthstand a
12(b)(6) motion to dismss for failure to state a claim i.e.,
if it appears beyond doubt that the plaintiff can plead no set

of facts that would entitle himto relief. Ricciuti v. N.Y.C

Transit Auth., 941 F.2d 119, 123 (2d Cir. 1991). However, the

rule is different where, as here, the cross-notion is made in
response to a Fed. R Civ. P. 56 notion for summary judgnent,
and the parties have fully briefed the issue whether the
proposed anended conpl aint could raise a genuine issue of fact

and have presented all relevant evidence in support of their

13
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positions. In the latter situation, even if the anended
conplaint would state a valid claimon its face, the court my
deny the anmendnent as futile when the evidence in support of
the plaintiff’'s proposed new claimcreates no triable issue of
fact and the defendant would be entitled to judgnent as a

matter of |aw under Fed. R Civ. P. 56(c). See Azurite Corp.

v. Anster & Co., 844 F. Supp. 929, 939 (S.D.N.Y. 1994)

(denying plaintiff |eave to anmend conpl ai nt where proposed
amendnment "would be futile because the factual foundations of
[its] new allegations are insufficient, as a matter of law, to
wi t hst and defendants’ notion for sunmary judgment”), aff’d, 52

F.3d 15 (2d Cir. 1995); Health-Chem Corp. v. Baker, 915 F. 2d

805, 810 (2d Cir. 1990); Cf. Henphill v. Schott, 141 F.3d 412,

420 (2d Cir. 1998) (applying sunmary judgnment standard and
al | owi ng anmendnent).

Here, Rust-O eum noved for summary judgnent on the ground
that M| anese’s clains are preenpted because Rust-O eum s
Primer | abel conplied with the FHSA as a matter of |aw
M | anese cross-nmoved for |eave to amend his conplaint to add a
claimthat the Prinmer |abel did not conply with the FHSA. In
opposition to Rust-O eunis notion and in support of his cross-
nmotion, M| anese presented evidence of Rust-O eum s non-

conpliance with the Act. Under these circunstances, the

14
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district court correctly applied the summary judgnment standard
set forth in Fed. R Civ. P. 56(c) — and not the Fed. R Civ.
P. 12(b)(6) standard for failure to state a claim- to

det erm ne whet her granting M| anese | eave to anend his

conpl aint would be futile.

A. M sbr andi ng Under the FHSA

A manufacturer violates the FHSA if it “introduc[es] into
interstate comerce . . . any m sbranded hazardous substance.”
15 U.S.C. §8 1263(a). A hazardous substance is “m sbranded” if
its packaging or labeling “is in violation of an applicable
regul ati on i ssued” under the Act, “or if such substance .
fails to bear a | abel — (1) which states conspicuously .

(E) an affirmative statenment of the principal hazard or
hazards, such as ‘Flammabl e’ , * Conbusti ble’ , ‘Vapor Harnful

or simlar wording descriptive of the hazard; [and] (F)
precauti onary neasures describing the action to be followed or
avoided . . . .” 15 U S.C. 88 1261(p)(1)(E) and (F). See also
16 C.F.R 8§ 1500.127 (requiring | abels of products with
mul ti pl e hazards to contain “[a]ln affirmative statenent of
each such hazard; [and] the precautionary neasures descri bing

the action to be foll owed or avoided for each such hazard”).

15
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M | anese argues that the Prinmer was “m sbranded” in two
ways: (1) the | abel on the Primer can itself failed to warn of
the principal hazard of vapor flash fire and failed to state
t he precautionary nmeasures necessary to avoid this hazard; and
(2) when packaged together with the Enanel, the Prinmer | abel
effectively disclainmed vapor flash fires as a principal hazard
and m sl ed the consumer into believing that he need not
extinguish all sources of ignition prior to its use. W
address each argunent in turn.

1. Compl i ance of the Priner Label Standi ng Al one

M | anese contends that the Prinmer can does not contain a
war ni ng of the principal hazard that “VAPORS MAY CAUSE FLASH
FIRE,” as distinct fromthe hazard that the liquid itself is
extremely flammble. Nor does the Prinmer |abel say “EXTREMELY

FLAMMABLE LIQUID & VAPOR.” In contrast, the Enanel can does.

In addition, unlike the Enanmel, the Prinmer can does not
tell the user to “[e]xtinguish all flames and pilot |ights,
and turn off stoves, heaters, electric nmotors and ot her
sources of ignition during use and until all vapors are gone,”
or to use adequate ventilation to “[p]revent build-up of
vapors” in connection with the risk of flash fires as distinct
from vapor inhalation concerns. Rust-O eumcounters that the

two words: “EXTREMELY FLAMMABLE,” in and of thenselves,

16
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pertain to both the liquid and vapors, and that the warning
“VAPOR HARMFUL” together with the instructions to “[k] eep away
from heat, sparks and flane, including pilot lights and
cigarettes,” and to “open wi ndows and doors or use other neans
to ensure fresh air entry during application and drying,”
adequately instruct the consuner on how to avoid the hazard of
flash fire.

Al t hough the district court correctly held that the
Cunitz affidavit was inadm ssible (a ruling that M| anese does
not seriously chall enge on appeal), see Fed. R Evid. 104 and
702, the court erred in concluding that M| anese provided
not hing more than conclusory allegations to support his
claims. The additional evidence presented by M| anese in
opposition to Rust-O eunm s notion for summry judgnent,
specifically the testinmony of Larry West and the text of the
| abel s on the Prinmer and Enanel cans, constituted substanti al
evi dence of the specific risk of vapor flash fire associ ated

with the use of the Prinmer as an additional hazard distinct

fromthe flammbility of the liquid product.

There exists, therefore, a material issue of fact as to
whet her the danger of flash fire caused by the vapors is a
primary hazard that is separate and distinct fromthe

flanmability of the liquid product. |If so, the Primer |abel

17
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conplies with the FHSA only if it “states conspicuously .

an affirmative statement of [this] principal hazard . . . [and
t he necessary] precautionary measures describing the action to
be followed or avoided . . . .” 15 U.S.C. 88 1261(p)(1)(E)
and (F). Assunming that flash fire fromthe Priner vapor is a
hazard distinct fromthe flanmability of the liquid product,
we cannot hold that, as a matter of law, the Prinmer can fully

conplies with the FHSA. Cf. Landis, 96 F. Supp. 2d at 416-18

(holding that, as a matter of |aw, |acquer thinner |abel which
cautioned: “EXTREMELY FLAMVABLE LI QUID AND VAPOR . . . Vapors
may ignite explosively. VAPORS MAY CAUSE FLASH FI RE .

Turn of f and extinguish all flanes and pilot lights on stoves,
heaters, water heaters, etc. Disconnect all electric notors
and ot her sources of ignition during use and until all vapors
are gone,” warned of vapor flash fire as a principal hazard
apart fromthe flammbility of the liquid product); Kirstein,
983 F. Supp. at 756, 762-64 (sane result with simlar |anguage

on product |abel).?

' I'n support of its argument that the Primer |abel conplies
with the FHSA as a matter of law, Rust-Oeumprimarily relies
(as did the district court) on the Fourth Circuit’s decision
in Mbss, 985 F.2d at 742. That decision, which obviously is
not binding on this Circuit, is distinguishable fromthe
present case for several reasons. For exanple, it involved
only a single container that was not packaged with a second
contai ner bearing different warnings that, as is the case
(continued...)

18
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To deternm ne whether a product conplies with the FHSA
| abeling requirements as to the principal hazard of vapor
flash fire, courts often conpare the product’s |abel with that
previously required by the Consumer Product Safety Conm ssion

to be placed on extrenely flammbl e contact adhesives:

DANGER. EXTREMELY FLAMVABLE. VAPORS NMAY CAUSE FLASH
FIRE. Vapors may ignite explosively. Prevent
bui | dup of vapors--open all w ndows and doors--use
only with cross-ventilation. Keep away from heat,
sparks, and open flame. Do not snoke, extinguish

all flanmes and pilot lights, and turn off stoves,
heaters, electric notors, and other sources of
ignition during use and until all vapors are gone.

Cl ose contai ner after use.
16 C.F.R 8§ 1500.133(b) (enphasis added)? Landis, 96 F. Supp.

2d at 417-18; Kirstein, 983 F. Supp. at 763-64; Canty v. Ever-

Last Supply Co., 685 A.2d 1365, 1378 (N.J. Super. Ct. Law Div.

1996). According to the CPSC, this warning | anguage was “the

m ni mrum cautionary | abeling adequate to neet the requirenents

(...continued)

here, may have affected the nessage conveyed by the warnings
on the first container. Further, the plaintiff in Moss
principally argued that the statement of precautionary
measures on the product was not sufficiently explicit or
detailed, rather than that it failed to warn of the principal
hazard of vapor flash fire as distinct fromthe general
conbustibility of the product. 1d. at 742.

2 This | abeling provision was revoked as to extrenely

fl ammabl e contact adhesives after June 13, 1978 because the
CPSC i ssued a regul ati on banni ng these products as of that
date. 16 C.F.R. § 1500. 133(e).
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of [15 U.S.C. § 1261(p)(1)].” 16 C.F.R. § 1500.133(b). None
of the enphasi zed | anguage appears on the Prinmer |abel.

Al t hough one court has stated that the specific warning
“VAPOR MAY CAUSE FLASH FIRE” is not necessarily required by
the Act, the court found that the | abel adequately warned of
this hazard only because it contained additional warnings not

present on Rust-O eum s Primer can. Torres-Rios, 152 F.3d at

13-15 (| abel of cleaner was found to adequately warn of danger
of flash fire only because it also stated: (1) “Prevent
bui | dup of vapors - use adequate cross-ventilation” in the
context of vapors’ explosive nature rather than health
concerns of inhaling vapors; and (2) “turn off all sources of
ignition during use and until vapors are gone;” and product
came with a Material Safety Data Sheet that explicitly warned
of the danger of flash fire and the precautions to take to
avoi d that danger.).

Because there are genuine issues of material fact as to:
(1) whether vapor flash fire is a principal hazard distinct
from and in addition to, the flammbility of the liquid
Primer; and (2) if so, whether the Primer can identified this
princi pal hazard and the necessary precautionary neasures as

required by the FHSA, 15 U.S.C. 8§ 1261, the district court
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erred in concluding that granting | eave to add a non-
conpliance claimwould be futile.

2. Non- Compl i ance of the Priner/Enanmel Conbi nation

Package

Even if the warnings and precautions on the can of
Primer, considered in isolation, were found adequately to
enconmpass the hazard of vapor flash fire, M| anese has stated
an alternative claimbased upon the packaging of the Primer
and the Enanel as one unit.

As noted above, a hazardous substance is “m sbranded” if
its packaging or labeling “is in violation of an applicable
regul ati on i ssued” under the Act, “or if such substance .
fails to bear a |l abel (1) which states conspicuously . . . an
affirmati ve statenment of the principal hazard or hazards .

[ and] precautionary measures describing the action to be
foll owed or avoided.” 15 U. S.C. 88 1261(p)(1)(E) and (F).
The term “label” is defined as “a display of witten, printed,

or graphic matter upon the inmmedi ate container of any

substance.” 15 U.S.C. 8 1261(n) (enphasis added).

There is no dispute that the hazardous substance that

injured M| anese was the Priner — not sone conbination of the
Primer and the Enanel — and that the “innmedi ate container” of
the Primer, i.e., the can, contained its own warnings and |i st
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of precautions. However, the section of the Act that defines
the term*“l abel” goes on to state that:

a requirenment made by or under authority of this
chapter that any word, statenent, or other

i nformati on appear on the | abel shall not be
considered to be conplied with unless such word,
statenment, or other information also appears (1) on
t he outside container or wapper, if any there be,
unless it is easily legible through the outside
contai ner or wapper?® and (2) on all acconpanying
literature where there are directions for use,
witten or otherw se.

Id. (enphasi s added). In addition, 16 C. F.R 8 1500.122
provi des:

A hazardous substance shall not be deenmed to have
met the requirements of . . . [15 U S.C. 88§

1261(p) (1) and (2)] if there appears in or on the

| abel (or in any acconpanying literature); words,
statenments, designs, or other graphic material that
in any manner negates or disclains any of the | abel
statenents required by the act

Al t hough it was this Court’s own research that unearthed
t hese provisions, M| anese has always clained that the | abel

on the Enanel can (nentioning vapor flash fires) acconpanyi ng

3 There is sone evidence in the record suggesting that the

bl ue plastic packaging in which the cans of Primer and Enanel
were wrapped nmay have contained its own warning. However, the
record is not fully devel oped on this issue. It is also

uncl ear whet her the warnings on the cans thensel ves could be
read through the plastic. Although the allegations of

m sbranding in M| anese’s proposed anended conpl aint coul d be
read to enconpass a cl aimbased on the outside packagi ng, such
an argunent was not made by M| anese in the briefs submtted
bel ow or on appeal and, therefore, will not be considered
here.
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the Primer can (mentioning only inhalation risks of vapors)
had the effect of suggesting that there was no particular risk
of flash fire when using just the Primer. |In other words,

M | anese appears to argue that the Enanel |abel “negates or
disclains . . . statenents required by the act” to be

contai ned on the Primer |abel.

Such a claim of course, was not addressed by Rust-O eum
inits notion for summary judgnment, or by the district court
inits decision below. Therefore, on remand, the district
court nust analyze this claimunder the traditional futility
standard, i.e., whether it would withstand a notion to dism ss
under Fed. R Civ. P. 12(b)(6). If the court concludes that
M | anese has stated a valid claimfor m sbhranding in this
respect, it should allow this claimto be included in
M | anese’ s amended conpl ai nt.

B. Exi stence of Bad Faith, Undue Del ay or Prejudice

The district court did not find, and there is no evidence
of, bad faith on the part of M| anese, undue delay or undue
prejudice to Rust-O eum should these anendnments be al | owed.
Rust - O eum has been aware of the existence of the FHSA and its
obligation to conply with its |abeling requirenents since the
comencenment of the litigation. Indeed, it raised preenption

as an affirmative defense in its answer, and noved for sunmary
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judgnment on the ground that it fully conplied with the FHSA' s
| abeling requirements. Accordingly, no reason justifies the
deni al of M Il anese’s cross-notion seeking | eave to anend the
conplaint. Henphill, 141 F.3d at 420.
CONCLUSI ON

We have considered the parties’ remmining contentions and
find themto be without nerit. Accordingly, we AFFIRMthe
grant of the defendant’s notion for summary judgment
di sm ssing M| anese’s clainms insofar as they seek to inpose
addi ti onal |abeling requirenments on Rust-0O eum beyond those
provi ded under the FHSA and regul ati ons pronul gat ed
t hereunder. We REVERSE the denial of M| anese’'s cross-notion
seeking | eave to anend, VACATE the judgnment entered bel ow
di sm ssing the action, and REMAND for further proceedings

consistent with this opinion.
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